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Introduction

Children living in conflict-affected countries are deprived of their rights to education and
medical care, and their human rights are constantly under threat including being forced to
work as soldiers'. Under what kind of international law should the rights of children be
protected? The purpose of this article is to assist readers interested in the legal framework
to protect the rights of children in armed conflict, by focusing on international conventions
related to the rights of children living in armed conflict, summarizing the conventions that
protect children from harm in armed conflict and discussing the age range of children to be
protected, based on materials® from the Office of the Special Representative of the

Secretary-General on Children and Armed Conflict.

On the Legal Framework to Protect the Rights of Children

In June 2020, the United Nations announced that there had been more than 250,000
reported cases of violations of the rights of children in armed conflict (hereinafter referred
to as “conflict”) over the past 15 years®. Also, according to the Peace Research Institute
Oslo, almost 426 million children under eighteen years were living in conflict zones as of
2019%. Of them, 74 million children have lived in conflict zones more than 10 years®. The
increase in the number of children in conflict zones is not necessarily owing to an increase

in high-intensity conflicts but owing to the impact of low-intensity conflicts®(including



political turmoil) that have occurred in countries and areas where no conflicts have existed
in the past such as Liberia and Peru’. The following is a list of treaties and legal frameworks®
that protect the rights of children in a conflict setting, in the order in which they were

enacted.

1 International Humanitarian Law: IHL

" This law consists of the

IHL is known as “the law of armed conflict” or “the law of war
legal framework that guarantees the rights of non-combatants who do not take part in the
fighting such as medical personnel and civilians who are victims of inhumane acts during
conflicts, including the Geneva Conventions adopted in 1949 and the Additional Protocols
to the Conventions adopted in 1977 as the main documents, as well as the Optional Protocol
to the Convention on the Rights of the Child on the involvement of children in armed

conflict'®.

2 Geneva Conventions

The Conventions, drafted by the International Committee of the Red Cross (ICRC), were
adopted in 1949 and consist of four conventions'! on the field, sea, prisoners of war and
the protection of civilian persons. Provisions relating to the protection of children are
referred to in the Fourth Convention “Relative to the Protection of Civilian Persons in Time
of War of 12 August 1949”, which guarantees children the right to be protected in safety
zones established by the Parties to the conflict (Art. 14), the right to maintenance, religion
and education when children are orphaned as a result of the war (Art. 24) and the orphaned
children’s right to be protected by persons of their same nationality, language and religion

(Art. 50), and the right to study, games and sports (Art. 94) and other rights*2.

Although the Convention on the Rights of the Child (CRC), adopted in 1989, defines a child
as being under eighteen years, the Geneva Conventions, which existed prior to the adoption
of the CRC, often limit the term “child” to those under seven, twelve, or fifteen years'.
Despite the fact that there is an article that states that the death penalty shall not be

pronounced on a protected person who was under eighteen years, the term “child” under



eighteen years is not used, and therefore, persons between fifteen and eighteen years are

not considered to be children internationally**.

The following two Additional Protocols (3, 4) were adopted in 1977 to supplement the
Geneva Conventions because of their limited protection of victims due to conflict!®. Protocol
I and II are the first international treaties, which disallow the participation of children in
national armed forces and other armed groups'®, and provide detailed humanitarian law for
internal wars!’, respectively. Protocol I dealt with international conflicts, and Protocol II
dealt with non-international conflicts lead to the improvement of the rights of civilians living

in conflict zones including children?®.

3 Protocols Additional to the Geneva Conventions of 12 August 1949: Protocol I

Under the Protocol I, which applies for international conflicts, adopted in 1977, children
have the right to priority distribution of relief consignments (Art. 70), the right to protection
and aid against incident assault from the Parties to the conflict (Art. 77, para. 1), the right
to avoid the death penalty if persons who committed crimes related to the armed conflict,
had not been eighteen years (Art. 77, para. 5), the right to safe evacuation and to be
supervised in their arranged place “by the Protecting Power in agreement with the Parties
concerned” (Art. 78, para. 1), the right to continue to take education including their religious
and moral education of their parents’ desire during their evacuation (Art. 78, para. 2) and
other rights®®.

In common with the Geneva Conventions, while Art. 77, para. 2 of Protocol I reminds the
Parties to the conflict to avoid recruiting children under fifteen years for taking a part in
hostilities, in the same paragraph also states “in recruiting among those persons who have
attained the age of fifteen years but who have not attained the age of eighteen years, the
Parties to the conflict shall endeavour to give priority to those who are oldest”; hence,
persons between fifteen and eighteen years are not internationally recognized as children

in the Protocol I1%°.



4 Protocols Additional to the Geneva Conventions of 12 August 1949: Protocol II

Under the Protocol II, which applied for non-international conflicts, adopted in 1997,
children have the right to receive education (Art. 4, para.3(a)), the right to be facilitated
the reunion of separated family members (Art. 4, para. 3(b)) and other rights, and it is

possible for children to avoid the death penalty (Art. 6, para. 4)*.

Although this Protocol also alerts to avoid recruiting children under fifteen years in the
armed forces or groups (Art. 4, para. 3(c)), this does not include persons between fifteen
and eighteen years who are defined as the age of children in “the Convention on the Rights
of the Child”?2. In addition, while the right to receive education is guaranteed, since children
can receive the right to education according to the wishes of their parents or those
responsible for their care (Art. 4, para. 3(a)), there is a concern that child’s own voice may

not be reflected?®.

5 UN Convention on the Rights of the Child (CRC)

In 1989, this Convention was adopted at the 44th session of the United Nations General
Assembly with the aim of promoting respect for the fundamental human rights of children
under eighteen years®*. As of today, all member states except the United States have ratified
this Convention®>%®, In this Convention, which contains the minimum rights for children,
including the right to access to education and health care, the protection of children in
conflict is addressed in Art. 38; children have the right to protection and care from the
effects of conflict (Art. 38, para. 4), and this Article calls on States Parties to refrain from

recruiting children under fifteen years (Art. 38, para. 2, 3)%.

As well as the Geneva Conventions and the two Additional Protocols to the Geneva
Conventions, the CRC also stipulates when recruiting persons between fifteen and eighteen
years into armed forces, efforts shall be given priority to the oldest (Art. 38, para. 3);
although this Convention recognizes persons under eighteen years as children, the various
conventions in force at the time of its enactment were inadequate to protect persons

between fifteen and eighteen years in conflict®®.



6 The Mine-Ban Convention/Mine Ban Treaty/Ottawa Treaty

This Convention, signed in Ottawa, Canada in 1997, prohibits all activities related to use,
develop, produce, retain and other anti-personnel mines and commits each State Party to
destroy the mines (Art. 1)?°. Although this Convention does not have articles that protect
only children, the preamble points out the fact that civilians, especially children are the
victims of anti-personnel mines, and expresses the determination to put an end to the
suffering caused by the mines*°. As many children lost their lives to anti-personnel mines,

UNICEF continues to appeal to counties around the globe to accede to this Convention3'3?,

7 Rome Statute of the International Criminal Court

In 1998, this Statute established the International Criminal Court (ICC), which adjudicate
crimes such as war crimes and genocide that violate International Humanitarian Law (Art.
1)%3. Under this Statute, the forcible transfer of “children of the group to another group”
(Art. 6(e)) and the enslavement of children (Art.7, para. 2(c)) are categorized as crimes to
be judged by the ICC, and conscripting children under fifteen years into the national armed
forces and groups, and using them to participate in hostilities (Art. 8, para. 2

(b)(xxvi)(e)(vii)) are categorized as war crimes®*.

Although the adoption of this Statute came after the adoption of the CRC, no applicable

articles protect children between fifteen and eighteen years.

8 Worst Forms of Child Labour Convention, No. 182

This Convention, adopted unanimously by the International Labour Organization (ILO) in
1999, is one of the few invaluable conventions among the internationally adopted legal
frameworks protecting children in conflict that specifies and protects the age of the child as
currently defined in Art. 1 of the CRC. For the purpose of this Convention, a child is defined
as anyone under eighteen years (Art. 2), and “the worst forms of child labour”(Art. 3) are
defined as slavery involving the forced or compulsory participation of children in conflict

(Art. 3(a)) and work that is harmful to the health, safety or morals of children (Art. 3(d));



this Convention calls for the prohibition and elimination of relevant forms of child labor®.

All 187 ILO member states have ratified this Convention (as of the end of January 2021)°.

9 Optional Protocol to the Convention on the Rights of the Child on the involvement

of children in armed conflict

The main purpose of this Optional Protocol to the CRC, adopted in 2000 at the United
Nations General Assembly, is to eradicate the use and recruitment of children®’; and this
Protocol imposes on the armed forces and groups of States Parties the obligations to take
measures to prevent the forced recruitment of children under eighteen years and their
participation in hostilities (Art. 1, 2, 4), to promote the demobilize or release of children
recruited in violation of this Protocol, and when necessary, States Parties shall support their

physical and psychological recovery and social reintegration (Art. 6, para. 3).

Art. 38, para. 3 of the CRC prescribes refraining from conscription of persons under fifteen
years, however, with the entry into force of this Protocol, the age has been raised to under

eighteen years™.

10 Convention on Cluster Munitions (Oslo Convention)

Since the first use of cluster munitions in the 1940s, civilians have been the greatest
victims*°. To pledge to eradicate such harm, this Oslo Convention, signed in Oslo in 2008,
which prohibits the use, production, development, stockpile and transfer of cluster
munitions by each State Party (Art. 1, para. 1(a)(b)); as well as the Ottawa Convention, it
recognizes that children are the victims of the threat posed by mines and cluster munitions
in its preamble and resolves to eradicate the killing and wounding of innocent civilians,

especially children*!.



Chronological List of Legal Frameworks for Protecting Children from Armed Conflict (as of December
2020)

Legal Frameworks and the total Adoption(Entry into Depositary Number of Main applicable Articles and
number of articles force) Parties[22] paragraphs
Geneva Conventions (Fourth 1949 (1950) Swiss 196 Art. 14, Art. 17, Art. 23,
Convention : 159 articles) Federal Art. 24, Art. 38, para. 5,
Council Art. 50, Art. 82, Art. 89,
(SFC) Art. 94, Art. 132
Protocel | 1 102 articles 1977 (1978) SFC 174 Art. 7O, Art. 77, Art. 78
Protocol 11 @ 28 articles 1977 (1978) SFC 169 Art. 4, para. 3, Art. &, para. 4
CRC : 54 arlicles 1989 (1990) UN 196 Art. 38
Secretary
General
(UNSG)
The Mine-Ban Convention/ 1997 (1999) UNSG 164

Ottawa Treaty : 22 articles

Rome Statute of the ICC : 128 articles 1998 (2002) UNSG 123 Art. 6(e), Art. 7, para. 2(c),
Art. 8, para. 2(b){xxvi); (g)(vii),
Art. 68, para. 2
Worst Forms of Child Labour 1999 (2000} ILO 187 Art. 3(a)
Convention : & articles (all ILO member
states)
Cptional Protocol to the CRC(Armed 2000 (2002) UNSG 170

Conflict) : 13 articles

Convention on Cluster Munitions @ 23 2008 (2010) UNSG 10

articles

[42]42

Effects of COVID-19

The impact of COVID-19, which has been shaking the world, is threating the lives of children
living in conflict. As the economies of countries in protracted conflicts are unstable, it is not
uncommon for children to become the breadwinners for their families and migrate across
borders to work*?. For example, according to Global Protection Cluster, due to the spread

of COVID-19 in Iran, Afghan children who were working as migrant workers in the country

7



have been forced or voluntarily returned to their home country; however, the communities
and families where the children returned are refusing to accept them for fear of infection,

so those children have been facing the fact that they do not have places to go*.

While it is obviously important to work for the protection of the rights of children on a
constant basis, in unpredictable situations, it is even more important to create legal, political
and social pressures on countries around the globe to provide them a sense of crisis, and
for the international community as a whole to respond promptly by streamlining legal

frameworks for the protection of children that are appropriate to each situation.

In Closing

This article has introduced the international legal frameworks for the rights of children in
conflict situations. The rights of children, which should be protected by all legal frameworks,
continue to be violated everyday due to their vulnerable position, especially in conflict
situations. I believe that if each one of us becomes aware of and concerned about the
existence of international conventions such as those listed in this article, it will result in
national concern and eventually global concern, which will lead to the improvement of the

human rights situation of children.
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